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NATIONAL MINIMUM WAGE                                                                       
 
1. Introduction 

The National Minimum Wage is the legally enforceable minimum hourly rate of pay for 

workers across the UK. This guide seeks to provide materials that assist branches in 

ensuring that employers comply with the wage and adjust pay structures in a way that 

maximises benefits across the workforce. 

Specifically, the guide provides: 

 The current rates against which 

organisational rates should be 

checked; 

 Planned and forecast increases in the 

rate which should be considered as 

part of pay negotiations; 

 Factors to incorporate into annual 

revisions of pay structures that widen the benefits beyond the strict legal 

requirements; 

 The process for checking compliance with rates and taking action against 

employers; 

 The legal position on sleep-in payments, the process for checking compliance and 

the steps for taking action over failure to comply. 

 

2. Current and forecast rates 

The National Minimum Wage (NMW) rates are reviewed each year by the Low Pay 

Commission (LPC). Its recommendations go to the government, which then announces in 

November the rates to come into force the following April.  

The current rates for the five tiers of minimum wage levels are set out below alongside the 

rates that have been announced as coming into force from 1 April 2018.  

The rate for staff aged 25 and over 

is the rate that has been labelled by 

the government as the ―national 

living wage.‖  

The apprentice rate is applicable to 

all apprentices under 19 and those 

in the first year of apprenticeship 

who are 19 or over. 

The 2018 increases will mean that 

Category of staff Rate from 

April 2017 

Rate from   

April 2018 

Aged 25 and over £7.50 £7.83 

Aged 21 - 24 £7.05 £7.38 

Aged 18 - 20 £5.60 £5.90 

Aged 16 - 17 £4.05 £4.20 

Apprentices £3.50 £3.70 
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organisations will have to deliver pay rises between 3.7% and 5.7% for any staff on the 

minimum wage. 

The government has set a target minimum wage to reach 60% of median hourly earnings 

by 2020 for workers aged 25. Based on forecast increases in average earnings, the Office 

for Budgetary Responsibility has forecast that the top two rates of the minimum wage will 

follow the path set out below until 2022: 

 

Category of staff 2019 2020 2021 2022 

Aged 25 and over £8.18 £8.56 £8.83 £9.10 

Aged 21 - 24 £7.56 £7.76 £8.00 £8.25 

 

These figures are just estimates and no changes beyond 2018 come into force until new 

rates are announced by the government.  

However, they may be a useful reference for pay negotiations to ensure that planning for 

pay increases takes account of likely changes to the minimum wage, which are projected 

to average 3.6% for those on the top rate.  

In Scotland, the National Minimum Wage rates are only applicable outside the public 

sector because of the Scottish government‘s commitment to pay the Living Wage 

(announced annually by the Living Wage Foundation) as a minimum to directly employed 

staff.  

 

3. Bargaining to widen the benefits 

3.1  Eliminating age differentials 

A survey by workplace analysts XpertHR in January 2016 found that 60% of employers 

intended to implement the highest minimum wage rate regardless of age. This reflects the 

pattern of implementation in the public sector, with most national agreements across 

health, local government and education rejecting any differential by age. In general, 

implementation of the separate apprentice rate has been more common, though even 

here there have been exceptions, such as in the Scottish NHS, where apprentices are 

guaranteed the Living Wage. 

Such results demonstrate that many employers may be open to the idea that, although the 

top minimum wage rate does not apply to staff aged under 25 by law, different rates 

according to age run against a basic sense of fairness in the workplace and would have a 

destructive effect on staff morale. 

The comments set out below in research by the New Policy Institute1 reflected widespread 

views in the public sector support that can be utilised on other sectors, such as private and 

community / voluntary organisations, where age rates are liable to be more commonplace. 

 

  

                                                      
1 New Policy Institute, Young Adults and the Minimum Wage, June 2017 
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―The employers we spoke to stressed the need to reward individual performance, rather 

than age. They believed this allowed them to get the best out of all of their employees: 

‗A young person performing well should progress at the same rate as an older person 

progressing well. Age shouldn‘t play into it. If you‘re being paid less because of your age, 

you may feel undervalued, which may have a negative impact on productivity.‘  

‗In some sectors, where managers spend half their time recruiting because turnover is so 

high, if you can halve turnover that is a real financial saving.‘  

Spokesperson for Local Government Employers 

‗As an organisation with many different roles, why would we differentiate by age at the 

bottom of the pay scale when we don‘t higher up? We would never differentiate senior 

manager pay by age, so why would you do it for a cleaner or a nursery nurse? If the way 

wages are set is not consistent and transparent, it may lead to conflict in the workplace.‘  

Spokesperson for Sixth Form College Employers” 

 

3.2  Cascading up pay scales 

The OBR estimates that the introduction of the new minimum rate for staff aged over 24 

has benefitted 2.7 million workers directly, but a further three million benefitted from some 

uplift in pay rates as a result of the need to change pay rates above the minimum and 

maintain reasonable differentials between pay rates. 

This highlights the need to cascade increases through the pay scale to maintain 

reasonable gaps between pay points that recognise the different levels of skill and 

experience required for different roles and offer sufficient incentives to take on greater 

responsibilities. 

Analysing the difference between pay points and arguing that the gaps should be evenly 

spaced will push pay rates up through the scale, while job evaluation scores for roles at 

different points on the scale will also give ammunition for maintaining appropriate 

differentials. 

However, care should be taken about the use of supplements to selectively raise salaries 

for specific jobs further up the scale. Responding to minimum wage rises in this way can 

leave a scale vulnerable to violating equal pay law, whereby work of equal value has to be 

paid at an equal rate.  

 

3.3  Resisting wider cuts 

While branches may be seeking to widen the benefits of new minimum wage rates, 

employers may attempt to restrict the benefits with arguments that the cost of the new rate 

means that they will have to squeeze pay rises for other staff, reduce terms and conditions 

or even make job cuts. 

However, alongside the extra cost of the minimum wage should be laid a host of 

reductions in organisational costs, most notably:    

 For the private sector, corporation tax is set to continue its dramatic reduction, 

which has seen tax paid on profits by private companies decline from 28% in 
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2010 to 19% by April 2017 and further cuts are set to take the rate down to 

17% by 20202;  

 Since April 2016 employers have not had to pay employer National Insurance 

Contributions (NICs) on earnings of apprentices aged under 25 up to the upper 

earnings limit (£43,000 annually at the time it was introduced); 

 Since April 2015, NICs have not been payable for all employees aged under 

21 regardless of whether they are apprentices. 

 Since April 2014, an annual allowance of £3,000 has applied to employer 

NICs. 

 From April 2017, exemptions and discounts for small business rate relief 

increased markedly 

In the public sector, UNISON is campaigning for employers to receive full departmental 

funding to meet the cost of the ―national living wage‖ under the new burdens doctrine 

If you require details of profits for any private or community / voluntary sector organisation 

to counter employer arguments about the costs of minimum wage rises, contact 

Bargaining Support on bsg@unison.co.uk  

 

3.4  Living Wage campaigning 

The labelling of the minimum wage for staff aged 

25 or over as a ―national living wage‖ should not 

be allowed to create confusion among staff or 

employers and diminish campaigning towards 

the real Living Wage announced annually by the 

Living Wage Foundation.  

Click here for the Living Wage bargaining guide, which includes 

an explanation of why the government‘s ―national living wage‖ is not a genuine Living 

Wage. At £10.20 an hour in London and £8.75 an hour across the rest of the UK, the 

Living Wage will still be almost £1 an hour more than the highest minimum wage rate in 

2018 and translate into almost £1,800 annually for a 37-hour week.   

 

4. Ensuring entitled staff are paid 

Almost all workers in the UK over compulsory school leaving age are entitled to be paid 

the minimum wage. Workers covered include those on part-time, agency, homeworker, 

piece worker, temporary, casual, zero hours, fixed-term or freelance contracts. 

There is no qualifying period, workers are entitled to the minimum wage from the start of 

their employment. There are no variations or exclusions based on region, size of 

employer, industrial sector or occupation. Workers cannot be excluded on the basis of 

their hours of work, employment pattern, length of service or contract status.  

There are some categories of workers who are excluded from the minimum wage. These 

include: 

 workers who are genuinely self-employed; 
                                                      
2
 Corporation tax is only applicable to firms making in excess of £300,000 profit in a year and a discount is 

applied to profits between £300,000 and £1.5m. 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/5960/1926282.pdf
mailto:bsg@unison.co.uk
https://www.unison.org.uk/content/uploads/2017/11/Bargaining-for-the-Living-Wage-updated-Nov2017.pdf
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 workers who are under school leaving age (see box below for definition);  

 workers who live in the their employer‘s home, such as au pairs; 

 voluntary workers who are paid only expenses; 

 members of the employer‘s family; 

 workers on work experience who are not trainees with a contract of employment; 

 some trainees on government-funded training schemes, such as the Work Programme; 

 members of the armed 

services; 

 people who normally work 

outside the UK; 

 prisoners. 

These are the only exclusions 

allowed under the National 

Minimum Wage Act and National 

Minimum Wage Regulations.  

 

5. Ensuring pay rate meets 

regulations 

5.1 The pay calculation 

The general principles for 

calculating pay for the purposes 

of the minimum wage are as 

follows. 

Types of pay that are included 

The minimum wage is based on gross pay, before tax and National Insurance are 

deducted. When calculating gross pay for minimum wage purposes, the employer can 

include: 

 Incentive, merit or performance-related pay; 

 Bonus payments; 

 Income tax and employee‘s National Insurance contributions; 

 Money the employer has deducted from the worker‘s pay (or the worker has paid 

directly to the employer) as a penalty for misconduct, repayment of a loan, repayment 

of an advance of wages, payment for shares or securities in the firm, or accidental 

over-payment of wages;   

 Voluntary deductions, such as union subscriptions; 

 Worker‘s pension contribution; 

 Payment by the worker to the employer for goods and services (only if the worker is 

not forced to buy from the employer); 

Compulsory School Leaving Age 

 In England and Wales, a person is no longer of 

compulsory school age after the last Friday of 

June of the school year in which their 16th 

birthday occurs. 

 In Northern Ireland, a person is no longer of 

compulsory school age after the 30th June of 

the school year in which their 16th birthday 

occurs. 

 In Scotland, pupils whose 16th birthday falls 

between 1st March and 30th September may 

not leave before the 31st May of that year. 

Pupils aged 16 on or between 1st October and 

the last day of February may not leave until the 

start of the Christmas holidays in that school 

year.  
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 The value of accommodation at a maximum rate of £6.40 a day (£44.80 a week).  

Where accommodation is provided for less than a full week, the offset should be 

correspondingly reduced;   

 Tips which go through the employer's payroll (such as often happens when a service 

charge is automatically added to restaurant bills) count towards calculating whether 

the employee has been paid the minimum wage.  However, tips paid directly from 

customers to staff (such as waiters or hairdressers) do not count as wages for the 

purpose of the minimum wage; 

 

Types of pay that are not included 

The employer cannot count the following payments towards gross pay for the purposes of 

the National Minimum Wage: 

 A loan; 

 Advance of wages; 

 Pension payment; 

 Lump sum on retirement; 

 Redundancy payment; 

 Reward under a staff suggestion scheme; 

 Payment of expenses or allowances for clothing, travel, subsistence, removals, etc; 

 A car; 

 Refund of money a worker spends on something to do with the job, such as tools, 

laundry or materials; 

 Benefits in kind (other than accommodation—see above) such as meals, or transport 

to work; 

 Benefits such as luncheon vouchers, stamps or anything a worker could exchange for 

money, goods or services; 

 Medical insurance; 

 Deductions the employer makes for goods or services (for example, meals in a staff 

canteen, transport to work) where the worker is forced to buy from the employer 

In general, only pay for ―standard work‖ is taken into account for the purposes of 

calculating the minimum wage.  Premium rates and unconsolidated allowances for work 

over and above what is normally required, do not count towards the minimum wage. 

These include: 

 Overtime and shift premia (basic rate pay for overtime hours does count) 

 Special allowances for working in dangerous conditions, working unsocial hours, 

working in particular areas (for example, London Weighting), being ―on call‖ for work, 

attendance allowances3 and call out payments. 

                                                      
3
 In the case of Aviation and Airport Services Limited -v- Bellfield it was held that a weekly attendance allowance, paid to 

employees subject to their full attendance at the workplace, did not count towards the NMW. The regulations specifically 

exclude any allowance other than an allowance attributable to the performance of a worker being taken into account in 

determining remuneration for the purposes of the NMW.  
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When allowances are consolidated into basic pay, they do count towards the National 

Minimum Wage. 

 
5.2 The hours calculation 

Once pay has been established, the number of hours worked must be calculated to arrive 

at the pay rate. The National Minimum Wage Regulations define four different types of 

work: 

 Time work - where workers are paid according to the amount of time they work; 

 Output work - where workers are paid according to the amount they produce; 

 Salaried work - where workers are paid a regular annual salary, even if their hours 

vary over the year (this includes term-time only staff on annualised pay); 

 Unmeasured work - where workers have specific tasks to be done but do not have 

regular hours of work, such as a hostel wardens.  

The calculation of what hours count towards the minimum wage varies for each of these 

categories of work. In general, however, the following applies: 

Types of hours that are included 

A worker is considered to be working when they are: 

 At work and required to be at work; 

 On standby or on call at or near their place of work (for the latest advice on sleep-ins 

see section 7 of this guide); 

 Kept at work but unable to work because of machine breakdown; 

 Travelling on business during normal working hours; 

 Training or travelling to training during normal working hours. 

Types of hours that are not included 

 Time spent on standby or on call when the worker is at home (exceptions to this rule 

have been made where an employee spends their entire shift at home, but not when 

the shift is an addition to basic hours); 

 Time spent absent from work, including holidays, sick leave and maternity leave, rest 

and lunch breaks (This applies to time workers only. Salaried workers would normally 

have these hours included in their contract, which means they would qualify for the 

minimum wage).  

Hourly rate based on pay reference period 

The minimum wage is set at an hourly rate but it does not mean that workers need to be 

paid exactly that amount for each hour worked. Pay is calculated over the pay reference 

period, which is the worker‘s normal pay period. This can be hourly, daily, weekly, four 

weekly, monthly, or any other pay period as long as it not longer than a month.  

If, for example, a worker aged over 24 was paid weekly and worked a 37 hour week, they 

would have to earn a gross salary of at least £277.50 on average over the week to ensure 
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that they were earning the minimum wage applicable from April 2017. It would not matter if 

they earned more for certain hours than others, as long as the average met the 

requirements over the pay reference period. 

 

The calculation of the minimum wage can be complicated, so if you remain unsure 

whether a worker is being paid the correct amount, please ask your steward or regional 

officer for help4.  

The GovUK website provides an interactive guide to calculating the minimum wage at 

https://www.gov.uk/am-i-getting-minimum-wage  

ACAS provides an advice helpline at 0300 123 1100 

 

6. Taking action against the employer 

Workers who think they are not being paid the National Minimum Wage have a right to 

examine their employer‘s records. Employers are required to keep adequate records to 

prove that they are paying the minimum wage. Requests to see employer‘s records must 

be made in writing, and employers must make the records available within 14 days. A 

worker has the right to be accompanied by a person of their choice when inspecting the 

records. 

If an employer refuses or fails to make the records available, workers can complain to an 

employment tribunal and, if the tribunal finds against them compensation is payable.   

If agreement cannot be reached with the employer on minimum wage payment, a 

confidential helpline is available through ACAS at 0300 123 1100 through which an 

investigation can be initiated. 

Both current and former employees have the right to claim back pay entitlement under 

National Minimum Wage legislation. This not only means that former employees can claim 

their entitlement but HM Revenue & Customs, the enforcing authority, also has the right to 

enforce action in past cases involving former workers.  

If enforcement officers find that an employer is underpaying they can: 

 Try to resolve the matter informally; 

 Issue an official enforcement notice;  

 Take action through employment tribunal or the courts to recover the money owed to 

the underpaid workers. 

Employers face criminal prosecution, fines of up to £20,000 and possible public ―naming 

and shaming5‖ if they: 

 Refuse or wilfully neglect to pay the National Minimum Wage; 

 Fail to keep National Minimum Wage records; 

 Keep or produce false records or information; 

 Intentionally obstruct an enforcement officer; 

                                                      
4 If you are unsure of these details, contact UNISON Direct on 0800 0857857 
5 The latest listing of organisations that have been named and shamed for failing to pay the National Minimum wage is 
available at https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/665794/minimum-wage-
employers-named-and-shamed-december-2017.xlsx  

https://www.gov.uk/am-i-getting-minimum-wage
http://www.acas.org.uk/index.aspx?articleid=4489
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/665794/minimum-wage-employers-named-and-shamed-december-2017.xlsx
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/665794/minimum-wage-employers-named-and-shamed-december-2017.xlsx
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 Refuse or neglect to give information to an enforcement officer. 

Enforcement officers can act on complaints of workers or others that an employer is not 

paying the minimum wage. They can also inspect an employer at any time. The burden of 

proof is on employers to show that they have complied with the requirements of National 

Minimum Wage legislation. 

It is against the law to dismiss or victimise someone because they are eligible for the 

National Minimum Wage. This prevents employers from replacing workers who are 

entitled to the minimum wage, with those who qualify for a lower rate or are excluded 

altogether.  

Greater detail concerning the procedure for pursuing a complaint through the HMRC or an 

employment tribunal, along with arrangements for protecting anonymity, can be found in 

the TUC guide Enforcing the National Minimum Wage. 

 

7.  Ensuring payment for sleep-ins  

7.1  The issue  

The Whittlestone EAT judgement has established that ―sleep-ins‖ are covered by the 

National Minimum Wage (NMW) regulations.  So even if a worker is allowed to sleep at 

work, if they are required to stay at their workplace, then all their hours are covered by 

NMW regulations.   

This means if any worker is paid - on average – less than the NMW over their pay reference 

period6, they will be entitled to corrections to their wages to ensure NMW compliance.  They 

may also be able to pursue a claim for back pay.  However, because working patterns vary 

enormously between individuals, this will need to be considered on a case-by-case basis. 

UNISON is aware that the introduction of the NMW Regulations 2015 led some employers 

to think that this meant that they now did not have to pay for sleep-ins (reversing the 

Whittlestone EAT judgment), however this is not the case.  This briefing sets out the legal 

approach for negotiators and organisers when working with employers that are not paying 

their employees for ―sleep-ins‖ and are therefore in breach of the NMW legislation.    

 

7.2  The legal approach 

The NMW Regulations 2015 are consolidating regulations and therefore the legal position 

from the Whittlestone EAT judgement remains unchanged and ―sleep-ins‖ continue to be 

covered by the NMW. 

Each case will need to be looked at on an individual basis, however the starting point is to 

look at the nature of the work being undertaken by the member.  Does the worker have an 

obligation to be physically present at their workplace? For example, what would happen if 

they left - would the worker be disciplined?   If they would be disciplined or they are 

otherwise prevented from leaving then case law suggests that the time spent at work, 

whether awake or asleep, is subject to NMW compliance.  This is because being present is 

work in itself.   

                                                      
6
 The pay reference period is the time over which the worker is usually paid - usually monthly or 

weekly. 

https://www.tuc.org.uk/sites/default/files/TUC%20National%20Minumum%20Wage%20booklet%20v4%20for%20online%20smaller%20file%20size_1.pdf
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It may be that the worker is able to sleep (as Ms. Whittlestone was able to) for most of the 

night but the relevant issue is that the worker could not simply be absent for one night or 

part of a night and that her physical presence is required.  

The sections which appear to be causing concern for employers (reg. 27 (2) and reg. 32(2)) 

only come into play where it can be shown that the worker is available for work (but not 

actually working) and qualify the situations in which payment must be made (i.e. when the 

worker is woken and carries out duties).  

These would be circumstances where the individual was genuinely ―on-call‖.  For example if 

a worker was required to sleep on the premises, but could come and go as they pleased 

(they are under no obligation to be physically present), this would be categorised as ―on-

call‖. Our experience suggests that this would be an unlikely scenario in the care sector.  It 

is more likely to be relevant in the service industry where people may live above a pub for 

example.     

UNISON‘s position is that someone who is required to be present (awake or asleep), and 

who is not permitted to leave the premises during their shift or sleep in is working rather 

than available for work so the qualifications in reg. 27(2) and reg. 32(2) do not apply.   

The law is a useful tool in pushing employers to change current arrangements, and 

potentially for back pay claims.  We will support individual members‘ legal cases where they 

are assessed as having reasonable chances of success.  It should be noted that no-win no-

fee lawyers may see this as an opportunity to pursue claims.  Unlike many no win no fee 

lawyers UNISON never deducts fees from compensation in successful claims.   

To enable UNISON Legal Services to consider action over a case, please follow the 

checklist set out below. 

 

7.3  Ensuring consistency of enforcement of the minimum wage 

UNISON is actively pursuing a number of cases/claims on behalf of its members to ensure 

that they are being paid the National Minimum Wage.  These cases primarily involve care 

workers and most of them have revolved around a failure for employers to pay care 

workers for their travelling time between visits or a failure to pay them properly for carrying 

out ‗sleep-ins‘. 

These cases/claims are being taken forward in various regions and some of them involve 

the launching of tribunal cases/legal action whilst some involve UNISON negotiating with 

employers to try and resolve the issue. 

We are aware that some care employers, particularly those in the community and 

voluntary sector, are facing significant cost pressures due to the scale of funding cuts to 

adult social care budgets. This has led to some of them arguing that were they to pay 

workers in accordance with what UNISON believe they should be paid in order to ensure 

compliance with the National Minimum Wage, it would lead to them going out of business. 

It is important that employers are required to provide actual evidence of these type of 

assertions.  We are aware of an instance where this has been alleged but it was not true. 

Care employers may also recognise that they have been failing to comply with the 

minimum wage in the past but seek to limit the cost to their organisation by attempting to 

take steps to ensure that they are compliant in the future and try to avoid paying any back 

pay owed to care workers. 
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When a branch and/or a region negotiate with an employer over this issue it is vital that a 

consistent approach is taken and that the necessary steps are taken to ensure that our 

members are not disadvantaged. 

If concerns raised by members (whether informally, internally via grievances or externally 

via claims either to HMRC or the employment tribunal) results in a deal being proposed by 

an employer, then UNISON members at the employer must be balloted on it to determine 

whether they support it or not. It is important that the members are properly advised on the 

offer being made so that they can make an informed decision. We do not want issues 

such as those raised in equal pay cases following the case of GMB v Allen, to occur.  Care 

work is of course a sector where the workers are predominantly women. 

We also request that you please make the legal team aware of any minimum wage  

cases/claims that you are pursuing to allow the union to keep track of the number of 

cases/claim being brought and the variety of employers involved (whether this be legal 

action or negotiated settlements).  This information will be really helpful to staff at the 

UNISON Centre who are co-ordinating work across the union in this increasingly important 

strategic campaigning issue.  It will also enable the legal team to ensure consistent 

approaches are taken across the country when dealing with claims.   

All legal cases should be referred to Thompsons in the usual way and UNISON Legal 

Services notified of the cases for monitoring purposes.  The contacts for this, and further 

legal guidance on this issue, are: 

Kate Ewing (for England / Wales / N. Ireland) k.ewing@unison.co.uk. 

Suzanne Craig / Peter Hunter (for Scotland only) s.craig@unison.co.uk / 

p.hunter@unison.co.uk  

 

7.4  Dealing with member queries and/or looking to recruit and organise around 

sleep-ins. 

The increased level of coverage in the media around the issue of care workers who carry 

out sleep-in shifts not being paid the minimum wage is likely to result in more members 

and potential members getting in touch with UNISON branches. 

As stated above, sleep-ins are likely to be classed fully as working time if you are on duty 

whilst sleeping, can be woken to work, and cannot leave the premises. If care workers are 

paid an allowance for sleeping-in (e.g. £30) and their overall hourly wage is significantly 

higher than the National Minimum Wage, it may work out on average that their hourly rate 

is still above the minimum wage. If they are paid an hourly rate at or close to the minimum 

wage, they are more likely to have been underpaid across the average of their working 

hours.  Given the low levels of pay in the care sector this is likely to be the position of most 

care workers.  Where there appears to be a group of workers affected, rather than an 

individual member getting in touch, it may be advisable to consider raising a collective 

grievance.  For instance, UNISON have previously proactively carried out an online survey 

of members in a particular employer to try and establish if any of them were being paid 

below the minimum wage and raised a collective grievance as a consequence. However, 

you should always be mindful of any tribunal deadlines which relate to individual 

members. 

To help establish whether members have a case, please ensure that you get the following 

information:  

mailto:k.ewing@unison.co.uk
mailto:s.craig@unison.co.uk
mailto:p.hunter@unison.co.uk
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1.   A completed case form;  

2.   A copy of the contract of employment; 

3.   Payslips from the past 6 months; 

4.   Examples of relevant rotas; 

5.   Their employer‘s policy on sleep-ins and allowances/payments for sleep-ins. 

The case form (available here7) asks them to record key information and gives you space 

to show how they have been affected by their employer‘s approach to sleep-ins.  Some 

members may struggle to provide this information but it is really helpful to see the 

following evidence in order to help get a sense of whether they have been paid properly: 

 How long they have worked for their employer; 

 How many hours a week they work; 

 How many rota‘d sleep-ins they have worked in a pay reference period; 

 What overtime hours they have worked and at what rate of pay; 

 Their normal rate of pay. 

This information will allow you to calculate how many hours they have worked across a 

pay reference period (all the hours they have worked during ‗regular shifts‘ and all the 

hours of their sleep-in shifts). Then you divide the pay they have received during their pay 

reference period by the total numbers of hours they have worked during that period.  If the 

hourly rate falls below the current minimum wage rate (whatever rate is applicable) then 

they have been underpaid. 

Examples 

1) Helen is a care worker and her pay reference period is a month. She works 8 hour 

shifts during the day from 2pm-10pm at a rate of £10 an hour. She also does 

sleep-in shifts on occasion lasting 10 hours from 10pm-8am at a rate of £30 per 

shift. 

In her last pay reference period she worked 20 shifts during the day. This equates 

to 160 hours (8hrs x 20 = 160 hours). Her rate of pay for this part of her work is 

£1,600 (£10 x 160). 

She also worked 5 sleep in shifts. This equates to 50 hours (10hrs x 5 = 50). Her 

rate of pay for this part of her work is £150 (£30 x 5 shifts). 

In total over the pay reference period she has worked 210 hours for £1,750, giving 

her an hourly rate of £8.33 (£1,750 divided by 210). The fact that her hourly pay 

rate for her normal hours is significantly above the current level of the minimum 

wage means that her average pay rate does not drop below that rate when the 

hours she spends doing sleep-in shifts are taken into account. 

2) Gloria is a care worker and her pay reference period is a month. She works 10 

hour shifts during the day from 12pm-10pm at a rate of £8 an hour. She also does 

sleep-in shifts on occasion lasting 10 hours from 10pm-8am at a rate of £25 per 

shift. 

In her last pay reference period she worked 25 shifts during the day. This equates 

                                                      
7
 https://www.unison.org.uk/get-involved/in-your-workplace/key-documents-tools-activists/case-form/  

https://www.unison.org.uk/get-involved/in-your-workplace/key-documents-tools-activists/case-form/
https://www.unison.org.uk/get-involved/in-your-workplace/key-documents-tools-activists/case-form/
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to 200 hours (8hrs x 25= 200 hours). Her rate of pay for this part of her work is 

£1,600 (£8 x 200). 

She also worked 10 sleep in shifts. This equates to 100 hours (10hrs x 10 = 50).  

Her rate of pay for this part of her work is £300 (£30 x 10 shifts). 

In total over the pay reference period she has worked 300 hours for £1,900 giving 

her an hourly rate of £6.33 (£1,950 divided by 300). The fact that her hourly pay 

rate for her normal hours is only slightly above the current level of the minimum 

wage means that her average pay rate drops below that rate when the hours she 

spends doing sleep-in shifts are taken into account. 

7.5  Targeting employers 

As well as dealing with queries from existing members we would encourage branches to 

actively try and recruit and organise around this issue. If you are planning to target a 

particular private employer then please liaise with the Private Contractors Unit 

private.contractors@unison.co.uk  They can provide you with mapping information, useful 

information about various private employers and help you ensure that any targeting of 

private employers is done in a strategic way. Gavin Edwards, National Officer for 

Community, will provide advice on identifying employers to target among charities and 

housing associations. Gavin‘s email is g.edwards@unison.co.uk. Local Government 

branches can also obtain advice from Matthew Egan m.egan@unison.co.uk  

If you are proactively or reactively dealing with minimum wage claims on this issue, please 

alert our legal team 

Kate Ewing (for England / Wales / N. Ireland) k.ewing@unison.co.uk. 

Suzanne Craig / Peter Hunter (for Scotland only) s.craig@unison.co.uk / 

p.hunter@unison.co.uk  

 

7.6  Ensuring payment of back pay 

If an employer that uses sleep-in shifts has already accepted that they have underpaid 

care workers and told members/the branch of this, as explained above, it is imperative that 

a consistent approach is taken and members are provided with appropriate advice so that 

they can make an informed decision. This will often involve balloting members on any deal 

for payment of back pay proposed by employers. It is advisable to seek advice from 

colleagues at the UNISON Centre in this scenario to ensure that they equality proofed. 

You should also establish that all care workers will be on the correct rate of pay going 

forward. 

   

7.7  Speaking with commissioners 

Part of the reason why so many care workers who do sleep-in shifts are paid below the 

minimum wage can be traced back to how care services are commissioned by local 

councils. Some councils have commissioned care employers to provide services at rates 

which do not allow them to pay staff properly (often due to the major budgetary pressures 

they are experiencing). Some councils commission these services at a rate which should 

allow care providers to pay staff properly but they do not ensure that their providers are 

subsequently paying their staff properly. 

mailto:private.contractors@unison.co.uk
mailto:g.edwards@unison.co.uk
mailto:m.egan@unison.co.uk
mailto:k.ewing@unison.co.uk
mailto:s.craig@unison.co.uk
mailto:p.hunter@unison.co.uk
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If you have evidence that a care provider in your area is not paying staff the minimum 

wage over the sleep-in issue (or any issue for that matter) then please raise the matter 

with your local council (the head of adult social care services and/or the lead member for 

adult social care services). Depending on the circumstances, you may wish to ask that the 

council increases the amount of money it spends on the contract to help ensure that all the 

workers are paid at least the minimum wage. In cases like this the employer in question 

may also want to work with you to lobby the council for an increase in the contracted rate. 

If you are dealing with an intransigent employer then you may want to discuss the matter 

with the council with evidence of non-compliance and use it as a vehicle for encouraging 

the council to adopt the Ethical or Residential Care Charters. The status of the workers is 

often very vulnerable and discussions with the council need to be progressed with this in 

mind so the ‗solution‘ isn‘t simply for a contract to be ended and for the workers to be left 

without employment.  This can be very complex and if you require more information 

please contact colleagues at the UNISON Centre named above. 

You can also ask your council to carry out an audit to determine whether all their 

contracted care providers that use sleep-ins shifts are compliant with the minimum wage.  

Ask them to identify which care providers still pay their workers lump sums. Where care 

workers are still paid lump sums ask the council to determine whether the provider is 

compliant with the minimum wage. 

For the care providers they commission which pay workers an hourly rate rather than a 

lump sum for sleep-ins, make sure that is for every hour of the shift and not just when they 

are required to wake up/work. 

For further guidance on this issue you can contact private.contractors@unison.co.uk, 

g.edwards@unison.co.uk (CVS Sector) and m.egan@unison.co.uk (Local Government). 
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